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ABOUT THE AUTHOR

CHARLOTTE A. DANIELSSON, ATTORNEY AT LAW 

Charlotte Danielsson is founding attorney of Infiniti Law.  Infiniti Law provides innovative, superior quality, and cost-effective legal solutions to companies in the areas of business immigration law, corporate/business law, employment law, and intellectual property law.  

Ms. Danielsson is a graduate of Stanford Law School.  Stanford is ranked as one of the top three law schools in the United States and is the highest ranking law school on the West Coast. Ms. Danielsson also holds a Bachelor's degree in Economics and Political Science from UC Berkeley, where she graduated with Honors in the Major and Distinction in General Scholarship from the University.  

Ms. Danielsson was recently honored by inclusion in the 2002-2003 edition of Who’s Who for her demonstrated leadership and achievement in the field of business law.  She is a frequent and dynamic speaker who has been invited to speak at such notable events as the ANZA Technology Network Australia and New Zealand Technology Showcase Conference, Swedish Trade Council’s Entrepreneur Tour, International Tax Committee of the California Society of Certified Public Accountants, as well as various international chamber events.  Ms. Danielsson is a frequent contributor of legal articles to various organizations, including the Swedish-American Chamber of Commerce and the British-American Chamber of Commerce.  She is fluent in Swedish and is a member of the Swedish-American Bar Association.

ABOUT INFINITI LAW

INFINITI LAW ADVANTAGES

INFINITI LAW provides innovative, superior quality, and cost-effective legal solutions to companies in the areas of business immigration, corporate/business law, employment law, and intellectual property law.  

INFINITI LAW, like the majority of our clients, is driven by strong entrepreneurial spirit and a focus on solutions-oriented client service.  We have the ability to accommodate last minute emergencies and work within your timelines rather than forcing you to conform to ours.   We adapt our servicing style to your company’s needs and corporate culture.  

The success of our clients is our highest priority and we will “go the extra mile” needed to ensure that you receive whatever peripheral services are needed through leveraging our industry contacts.  

For new companies, we provide insightful consultation regarding the most appropriate form of business organization to establish in light of both your short and long-term business objectives.  We act as a strategic business partner throughout the crucial first few years of development to not only build a solid infrastructure for your company but also to expand your commercial and marketing advantage.  For both new and established companies, we act as the equivalent of an “in-house corporate counsel” in terms of providing the full range of transactional and business services needed by companies.  

INFINITI LAW also helps your company maintain a competitive advantage by ensuring the smooth entry of foreign personnel into the United States.  With your business goals in mind, we help you navigate through the myriad of visa options available and provide up-to-date information regarding the ever-changing immigration laws to find comprehensive, innovative, and cost-effective solutions for your company.   We maintain the highest standards with regard to case screening, client advisement, and case preparation—the result has been an impressive record of success.

We constantly monitor developments in the areas of law that we practice and heavily utilize technology for research, client communications and case management.  

We do not charge retainers to ensure our availability as the majority of other firms do—you pay only a reasonably hourly fee for services performed—and for some types of services flat fees are available.

SERVICES

CORPORATE/BUSINESS LAW SERVICES:  

· Business Organization Services (Incorporation, Partnerships, LLCs, etc) 

· Stock Offering & Purchase Documentation

· Stock Option Plans 

· Contract Negotiation, Drafting, & Review 

· Investment Agreements  

· Purchase Agreements 

· Computer Contract Negotiation, Drafting & Review 

· Permits, Licenses, and Registrations  

· Lease Negotiation, Drafting, & Review  

INTELLECTUAL PROPERTY LAW SERVICES:

· Trademark Registration

· Copyright Registration

· Trade Secret Protection

· Licensing Agreements

· Invention Assignment Agreements

EMPLOYMENT LAW SERVICES:

· Employment Agreements

· Independent Contractor Agreements

· Non-disclosure & Non-solicitation Agreements

· Employer Compliance & Registration

· Stock Option Agreements

· Employee Handbooks

· Termination Documentation & Severance Agreements

· Development of Employment Policies & Procedures (including Sexual Harassment)

IMMIGRATION LAW SERVICES:

· Full range of non-immigrant visas to assist your business in meeting its current staffing needs, including H1B, L1, O, E1, E2

· B1 visas to smooth the way for international business transactions 

· Permanent Residency Petitions for key personnel, such as Multinational Executives & Managers, Engineers & other professionals, Researchers, Professors, etc.

· Permanent Residency Petitions based on Investment
CONTACT INFORMATION
INFINITI LAW

505 Montgomery Street, 

Suite 1100

San Francisco, CA 94111

Tel:  (415)874-3540

Fax:  (415)276-1944

www.infinitilaw.com

SECTION 2:

HOMELAND SECURITY BILL AND ITS IMPACT ON IMMIGRATION

The Homeland Security Bill was passed in late 2002 as a direct result of the 9/11 attacks.  This bill called for the creation of the Department of Homeland Security; this new organization formally came into existence on January 24, 2003.  The creation of the Department of Homeland Security is the most significant transformation of the US government since 1947, when President Truman merged the various branches of the US Armed Forces into the Department of Defense.  

Following the White House reorganization plan, the Immigration and Naturalization Service (INS) functions will be transferred to the new Department of Homeland Security agency on March 1, 2003 and the INS, which was originally created in 1891, will cease to exist.  The present duties of the INS will be divided into two new bureaus within the Department of Homeland Security:  the Bureau of Citizenship and Immigration Services and the Directorate for Border and Transportation Security.  The Bureau of Citizenship and Immigration Services will handle visa and citizenship applications, etc.  The Bureau of Border and Transportation Security will handle all immigration enforcement functions, such as INS inspectors, Border Patrol, and detention and removal functions.  Each of these bureaus will report directly to the Deputy Secretary for Homeland Security.  The Bureau of Consular Affairs which issues visas will remain within the State Department---although, the Department of Homeland Security will have the authority to reverse the grant of a visa application.   The full extent of the impact of these changes is not yet known.

The substantive laws and rights of nonimmigrants, immigrants, and citizens, however, have not been changed.  As such, the various visa requirements and procedures remain in effect.

SECTION 3:
NON-IMMIGRANT VISAS

SUMMARY OF MOST COMMONLY USED NONIMMIGRANT VISAS

The non-immigrant visas most commonly utilized by businesses to bring necessary personnel into the United States are as follows:

B1/B2/VWP 

These visas are available to individuals who are coming to the United States to visit for business or pleasure purposes.  The B1 visa is available to business visitors; the B2 visa is available to visitors for pleasure.  Nationals of certain countries may enter the United States for up to 90 days without obtaining a visa through the Visa Waiver Program.  Local employment is not authorized under any of these visas and they are available only for a short duration.

H1B 

This is a non-immigrant visa available for members of specialty occupations and professionals.  

L1  

This is a non-immigrant visa for international transferees.  This visa has two subcategories:  (1) executives and managers and (2) specialized knowledge employees.  

E1

This is a non-immigrant visa available for the purpose of entering the United States solely to carry on substantial trade principally between the United States and a qualified treaty country (more than 50%).  

E2

This is a non-immigrant visa that allows a national of a treaty-qualified country to remain in the United States to develop and direct the operations of an enterprise in which he/she has invested, or is in the process of investing a substantial amount of capital.  For corporate investors, the E2 visa is available to its managers, executives, and employees holding essential positions.  

O

The O visa is a non-immigrant visa specifically to provide for admission to the United States of persons with extraordinary ability in the sciences, arts, education, business, and athletics, or extraordinary achievement in motion picture and television production, and their essential support personnel.  

STRATEGIES FOR EXPEDITING NONIMMIGRANT VISAS

EXPEDITING AT THE INS LEVEL:

During the past 1-2 years, the INS’ typical approval time for employment-based nonimmigrant petitions has been 4-6 months.  The most effective way to expedite the processing of most nonimmigrant employment-based visas is to utilize the INS’  new Premium Processing Service.  The INS introduced a Premium Processing Service in the summer of 2001 with regard to non-immigrant employment-based applications and petitions. Upon payment of a $1,000 fee to the INS, the INS guarantees 15 calendar day processing of a petition or application.  The INS does not guarantee that your application or petition will be approved within 15 calendar days, but they do guarantee that you will either get an approval notice, a notice of intent to deny, a request for evidence or a notice of investigation for fraud or misrepresentation.  Your petition will remain on the expedited track until its final adjudication.  If the INS fails to process the petition within 15 days, it will refund the $1,000 to the company and continue to process the petition as part of the Premium Processing Service.  

In addition to expedited processing, companies who participate in the program may use a dedicated phone number and e-mail address to check on the status of their petition or ask any other questions they may have concerning their petition.  This service can be utilized for both new and pending applications or petitions.  

This program is currently in effect for the following visas:

· E1 Treaty Trader

· E2 Treaty Investor

· H1B Professional Worker

· H2A Agricultural Worker

· H2B Temporary Worker

· H3 Trainee

· L1 Intra-company Transferees

· O1 and O2 Aliens of Extraordinary Ability or Achievement

· P1, P2, and P3 Athletes and Entertainers

· Q1 International Cultural Exchange Aliens

EXPEDITING AT THE CONSULATE LEVEL:  

After approval of a petition by the INS, you must get the visa issued through a US Consulate abroad in order to enter the US.  Prior to the 9/11 attacks, this was a quick and simple process in most cases.  After the 9/11 attacks, however, the processing time and complexities involved in the visa issuance process has increased significantly.  After the 9/11 attacks, the US consulates abroad stopped allowing walk-in visa applications.  Some have now resumed the walk-in applications, but many have not.  Walk-in applications are the fastest way to get your visa issued after INS approval of a petition.  Many consulates allow the use of visa courier services even when walk-in service is not available.  Using a visa courier rather than the mail-in procedure generally cuts the processing time for visa issuance from 2-4 weeks to approximately 1 week.  

Also, requirements for document submission vary from consulate to consulate.  As such, it is advisable to check what the particular consulate that you are using requires for the specific type of visa for which you are applying prior to submitting your visa application in order to avoid any processing delays.  

A link to US Consulates websites worldwide is available through our website at www.infinitilaw.com.

VISITOR VISAS:  B1/B2/VISA WAIVER PROGRAM

B1

B1 visas are available for visitors for business purposes (such as for attending a conference, negotiations with local companies, meetings, etc.).   Local employment is not authorized.

B2

B2 visas are available for visitors for pleasure (tourists).    Local employment is not authorized.

VWP

Visa Waiver Program:  Under the Visa Waiver Program, nationals of the following specified countries may enter the United States for a period of up to 90 days without obtaining a visa first:  

Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, the United Kingdom and Uruguay.

Individuals who enter under the VWP may not extend or change their status to another type of non-immigrant visa.  Local employment is not authorized.

PENDING LEGAL CHANGES

Six months after the 9/11 attack, the INS issued approval notices for change of status (from visitor visas to student visas) for two of the terrorists involved in the attack.  These applications had no doubt been pending for 9 to 15 months as is typical in these types of cases.  At the time of publication of this booklet, the INS is in the process of making changes to B visa regulations in order to gain greater control over the millions of visitors who enter the US each year as part of its efforts to increase homeland security.  

The INS published a proposed rule on 4/12/02 containing several prospective changes to the current state of the law.  First, the rule proposes to eliminate the minimum admission period of B2 visitors for pleasure.  Currently, B2 visitors are automatically given a minimum of 6 months admission and the maximum permitted admission period is one year.  The INS will now authorize “a period of time that is fair and reasonable for the completion of the purpose of the visit.”  When the time needed to accomplish the purpose of the visit cannot be adequately established by the person seeking admission, the INS will grant only a 30 day admission.  The maximum admission period will also be reduced from one year to six months.  Second, the proposed rule will drastically change the ability to apply for an extension.  Currently, extensions of B1 or B2 status are commonplace…and visitors can in reality remain in the United States for several years in legal status.  While, extensions are still possible, an applicant will basically only be eligible when the extension is based on unexpected events (out of the alien’s control), or compelling humanitarian reasons, such as for emergency or continuing medical treatment.  

The above noted changes are with regard to the B1/B2 visas and there have been no changes mentioned to date with regard to the Visa Waiver Program.  For the countries that are members of the Visa Waiver Program, the most common type of “visitor visa” is the visa free entry through the Visa Waiver Program…and this is unaffected as of yet.  Thus, the new laws should have no impact on citizens of Visa Waiver Program participating countries who will travel for 90 days or less.  However, stays for more than 90 days in which B1 or B2 visas are required will clearly be much more difficult and restrictive due to the regulation changes.  Please visit our website at www.infinitilaw.com for any updates regarding this topic.  

H1B VISA

The H1B visa is a nonimmigrant visa for professionals and members of specialty occupations.

HIGHLIGHTS

· Nonimmigrant Visa for Specialty Occupations & Professionals

· Total Time Limit in Status:  6 years (extensions beyond this are available in very limited situations as detailed in the New Legislation subsection)

· Visa Granted in 3 Year Increments

REQUIREMENTS

· Employee must have a Bachelor’s degree, or the equivalent of a Bachelor’s degree in education and experience combined

· The position for which the employee is hired must normally require a Bachelor’s degree

· The Employer must pay the higher of the prevailing wage or the actual wage in the industry for that position

PROCEDURE

· Prevailing Wage Request is filed with the California EDD (Employment Development Department)—Alternative Wage surveys meeting the Department of Labor guidelines may be used in lieu of the EDD Prevailing Wage Determination.  For access to the Online Wage Library, please visit our website at www.infinitilaw.com.

· Labor Condition Application is filed with the US Department of Labor

· H1B Petition is filed with the US Immigration and Naturalization Service 

· If the Employee is outside of the United States, the visa approval notification is forwarded to the US Consulate abroad and the H1B visa is issued from there

RECENT CHANGES

· H1B EXTENSIONS:  Previously, the American Competitiveness in the 21st Century Act of 2000 had included a provision that allowed H1B extensions beyond the six year maximum in cases where the labor certification had been pending for at least 1 year and an I-140 had been filed.  The extreme backlogs at the state agencies and the Department of Labor meant that many people still could not take advantage of this provision (i.e. it was taking significantly longer than 1 year to reach the I-140 filing stage).  The 21st Century Department of Justice Appropriations Authorization Act signed by President Bush on 11/2/02 remedies this problem and allows extension of the H1B visa beyond the six year maximum in 1 year increments if there has been a labor certification pending for at least 365 days---without the requirement that an I-140 be filed.  

· LCA ON-LINE APPLICATIONS:  LCAs were filed with the Department of Labor either via mail or fax previously.  The mail in system took 3-4 weeks typically.  The fax-back system was designed to provide an approval within 3 days.  This system, however, was plagued with problems and the US Department of Labor rarely reached their 3 day promise...the typical response time during certain periods was 2-5 weeks.  The Department of Labor introduced an online LCA system a little over a year ago.  With this online LCA system, it is possible to get an approved LCA instantaneously upon electronic submission of the document.

H1B COMPLIANCE GUIDANCE FOR EMPLOYERS

What wage is the employer required to pay?  

The employer is required to pay the higher of the prevailing wage or the actual wage.  The prevailing wage is usually obtained through a wage survey or through an EDD determination.  The actual wage is what you actually pay your employee or other employees in the same position.  The actual wage may fluctuate and the employer is required to keep documentation showing how it arrived at the actual wage for each employee.

When must the wage be paid?  

For salaried employees, the wages are due in prorated installments (ie annual salary divided into 26 bi-weekly pay periods where employer pays bi-weekly).  They must be paid no less than monthly.  For hourly-wage employees, the required wages will be due for all hours worked and/or for any nonproductive time at the end of t he employee’s ordinary pay period but in no event less frequently than monthly.  Caution:  back wages may be assessed against the company if the employee was underpaid in any given pay period---even if the yearly total exceeds the  prevailing and actual wage required.   

Do bonuses count toward the required wage?  

If the employer intends to use some a nondiscretionary payment to supplement the employee’s regular/pro-rata pay in order to meet the required wage obligation (ie a quarterly production bonus), the employer’s documentation of wage payments (including such supplemental payments) must show the employer’s commitment to make such payment and the method of determining the amount thereof, and must show unequivocally that the required wage obligation was met for prior pay periods, and upon payment and distribution of such other payments that are pending, will be met for each current or future pay period.

Is the employer required to pay the employee while he/she is on leave?

If an H1B worker experiences a period of nonproductive status due to conditions unrelated to employment which take him/her away from his/her duties at his/her voluntary request and convenience (ie touring the US, caring for ill relative) or renders the nonimmigrant unable to work (ie maternity leave, automobile accident which temporarily incapacitates the worker), then the employer is not obligated to pay the required wage during that period.  If an H1B worker is not performing work and is in a nonproductive status due to a decision by the employer (ie because of lack of assigned work), lack of a permit or license, or any other reason except as specifically allowed by statute, the employer is required to pay the full wage.

L1 VISA

The L1 visa is a nonimmigrant visa for employees who are transferring to a US branch, subsidiary, or affiliate of their foreign employer.
HIGHLIGHTS

· Nonimmigrant Visa for Intracompany Transferees

· Available to Executives, Managers, and Specialized Knowledge Employees

· Total Time Limit in Status for Executive or Manager:  7 years

· Total Time Limit in Status for Specialized Knowledge Employee:  5 years

· Visa Granted in 3 Year Increments; 1 Year Initial Increment for New Offices
REQUIREMENTS

· The Employee must have been employed abroad as an executive, manager, or in a position requiring specialized knowledge

· The Employee must have been employed in that capacity for one out of the last three years immediately prior to being transferred to the United States

· A qualifying relationship must exist between the United States and foreign company:  it must be a branch, affiliate, or subsidiary

PROCEDURE

· Employer files petition with the INS

· If the Employee is outside the United States, the visa approval notification is forwarded to the United States Consulate abroad and the L1 visa is issued from there.  
NEW LEGISLATION

As of 2002, dependents (i.e. spouse and children) of L and E visa holders are eligible to obtain work status.  Proof of holding dependent status is not enough by itself to establish work eligibility…the dependent must apply for an Employment Authorization Document from the INS prior to commencing work.  

L1 VISA CATEGORY DEFINITIONS
SPECIALIZED KNOWLEDGE PROFESSIONAL

A “Specialized knowledge professional” refers to someone with a special knowledge of the company’s products, services, research, equipment, techniques, management, or other interests and its application in international markets, or an advanced level of knowledge or expertise regarding the organization’s processes and procedures. 

EXECUTIVE

An “Executive” is one who directs the management of the company or a major part or function of the organization; establishes the goals and policies of the organization, component, or function; exercises wide latitude in discretionary decision-making, and receives only general supervision or direction from higher level executives, the board of directors, or stockholders of the company.  

MANAGER

A “Manager” manages the organization, a department, or a function of the organization.  He/she also supervises and controls the work of other supervisory, professional, or managerial employees, or manages an essential function within the organization, or a department.  This person has authority to hire, fire and recommend other personnel actions if another employee or other employees are directly supervised.  If no other employee is directly supervised, then the “manager” is someone who functions at a senior level within the organizational hierarchy or with respect to the function managed.  This person is expected to have discretion over day-to-day operations of the activity or function for which he/she has authority.  

E1 VISA

The E1 visa is for traders and their employees to carry on their business in the US if their home country has a commercial treaty with the US conferring visa eligibility.

HIGHLIGHTS

· E1 non-immigrant status is available for a national of a country with which the United States maintains a treaty of commerce and navigation who is coming to the US to carry on substantial trade, including trade in services or technology, principally between the United States and the treaty country.

· This visa can be extended indefinitely, provided the requirements continue to be met

REQUIREMENTS

· The applicant must be a national of a treaty country (see list below for E1 approved countries)

· The trading firm for which the applicant is coming to the United States must have the nationality of the treaty country

· The international trade must be “substantial” in the sense that there is a sizeable and continuing volume of trade

· The trade must be principally between the United States and the treaty country, which is defined to mean that more than 50% of the international trade involved must be between the United States and the country of the applicant’s nationality

· Trade means the international exchange of goods, services, and technology.  Title of the trade item must pass from one party to the other

· The applicant must be employed in a supervisory or executive capacity, or possess highly specialized skills essential to the efficient operation of the firm.  

NEW LEGISLATION

As of 2002, dependents (i.e. spouse and children) of L and E visa holders are eligible to obtain work status.  Proof of holding dependent status is not enough by itself to establish work eligibility…the dependent must apply for an Employment Authorization Document from the INS prior to commencing work.  

E1 APPROVED TREATY COUNTRIES

Argentina
Australia
Austria

Belgium
Bolivia


Brunei

Canada

Taiwan

Colombia
Costa Rica




Denmark
Estonia 
Ethiopia
Finland
France


Germany
Greece

Honduras
Iran

Ireland



Israel

Italy

Japan

Korea

Latvia 


Liberia

Luxembourg
Mexico
Netherlands
Norway


Oman 

Pakistan
Paraguay
Philippines
Spain



Suriname
Sweden 
Switzerland
Thailand
Togo



Turkey

United Kingdom 
Yugoslavia

E2 VISA

The E2 visa is for investors who are coming to the United States 

to develop and direct an enterprise

HIGHLIGHTS

· Nonimmigrant visa which allows an Investor to remain in the United States to develop and direct the operations of an enterprise in which the National has invested, or is in the process of investing a substantial amount of capital

· This visa can be extended indefinitely, provided the requirements continue to be met

REQUIREMENTS

· The investor, either a real or corporate person, must be a national of a treaty country (see E2 treaty country list)

· The investment must be substantial.  It must be sufficient to ensure the successful operation of the enterprise.  The percentage of investment for a low-cost business enterprise must be higher than the percentage of investment in a high-cost enterprise

· The investment must be a real operating enterprise.  Speculative or idle investment does not qualify.  

· The investment may not be marginal.  It must generate significantly more income than just to provide a living to the investor and family, or it must have a significant economic impact in the United States

· The investor must have control of the funds, and the investment must be at risk in the commercial sense.  Loans secured with the assets of the investment enterprise are not allowed.

· The investor must be coming to the United States to develop and direct the enterprise.  If the applicant is not the principal investor, he or she must be employed in a supervisory, executive, or highly specialized skill capacity.  

NEW LEGISLATION

As of 2002, dependents (i.e. spouse and children) of L and E visa holders are eligible to obtain work status.  Proof of holding dependent status is not enough by itself to establish work eligibility…the dependent must apply for an Employment Authorization Document from the INS prior to commencing work.  

E2 APPROVED TREATY COUNTRIES

Albania
Argentina
Armenia
Australia
Austria

Bangladesh
Belgium
Bulgaria
Cameroon
Canada

Taiwan
Colombia
Congo

Costa Rica
Czech Republic

Ecuador
Egypt

Estonia 
Ethiopia
Finland

France
Georgia
Germany
Grenada
Honduras

Iran

Ireland

Italy

Jamaica
Japan

Kazakhstan
Korea

Kyrgyzstan
Latvia 

Luxembourg

Liberia
Mexico
Moldova
Mongolia
Morocco

Netherlands
Norway
Oman

Pakistan
Panama

Paraguay
Philippines
Poland

Romania
Senegal

Spain

Sri Lanka
Suriname
Sweden
Slovak Republic

Switzerland
Thailand
Togo

Trinidad 
Tobago

Tunisia
Turkey

Ukraine
United Kingdom
Yugoslavia

O VISA

The O visa is a non-immigrant visa specifically to provide for admission to the United States of persons with extraordinary ability in the sciences, arts, education, business, and athletics, or extraordinary achievement in motion picture and television production, and their essential support personnel.  

What is “Extraordinary Ability”?

“Extraordinary Ability” means an individual whose extraordinary ability has been demonstrated by sustained national or international acclaim (i.e. evidence that the individual possesses “a level of expertise indicating that the individual is one of the small percentage who have risen to the top of the field of endeavor.”  

This can be demonstrated by either (1)  Receipt of an internationally recognized award, such as a Nobel Prize, or (2)  evidence that the individual has at least three of the following:

· Receipt of nationally or internationally recognized prizes for excellence in the field of endeavor;

· Membership in associations in the field which require outstanding achievements as judged by recognized international experts;

· Published material in professional or major trade publications or newspapers about the individual and his work in the field;

· Participation on a panel or individually as a judge of the work of others in the field or an allied field;

· Original scientific or scholarly research contributions of major significance in the field;

· Authorship of scholarly articles in the field in professional journals or other major media; or

· Evidence the individual commands a high salary or other high remuneration for services.

Position Requirements

The person entering the United States must be coming to work in their field of ability, but the position need not require the services of a person of extraordinary ability.  

Visa Duration

The O visa is approved for the duration of the event in which the individual will be participating, for a maximum of three years.  The O visa may be extended in one-year increments for an indefinite period of time.  

Procedure 

· Employer files petition with the INS, along with an advisory opinion from a peer group, labor union, or person with expertise in the individual’s field in the United States.

· Upon approval of the INS petition, individual applies for visa at Consulate abroad.

SECTION 4

EMPLOYMENT-BASED IMMIGRANT VISAS: STRATEGIES FOR MAXIMIZING YOUR CHANCES OF RETAINING KEY EMPLOYEES

FILING CATEGORIES

Employment-based filing categories are all subject to yearly quota limits.  Thus, advantages sometimes exist between filing categories due to backlogs.  The State Department publishes a monthly “Visa Bulletin” which lists the status of the various categories.  Please visit our website at www.infinitilaw.com for the current visa bulletin.

The categories are as follows:

EB1

· Persons of Extraordinary Ability in the Sciences, Arts, Education, Business, or Athletics

· Outstanding Professors and Researchers

· Multinational Executives and Managers

EB2

· Workers with Advanced Degrees

· Workers with Exceptional Ability in the Sciences, Arts, or Business

EB3

· Skilled Workers and Professional
3 BASIC STEPS TO EMPLOYMENT-BASED GREEN CARDS

Step One: Labor Certification

· Labor Certification is a procedure done through the United States Department of Labor whereby it is determined that there are no United States workers “ready, willing, and able” to fill the position.  

Step Two: The Petition

· The Employer files the Employment-Based Green Card Petition with the INS

Step Three:  Adjustment of Status
· The Employee files an Adjustment of Status Application with the INS upon approval of the Employer’s petition.
POST-9/11 LEGAL CHANGES AND STRATEGIES FOR EXPEDITING THE APPLICATION PROCESS:

CONCURRENT FILINGS:  

As of July 31, 2002, the INS will now accept concurrent filings of the I-140 Immigrant Petition for Alien Worker and the I-485 Adjustment of Status petition.  The practical result of this is that at least 9 months have been taken off the total processing time for the green card.  Also, with the exception of dependents who have E or L status (or independent work status based on their independent visa), dependents generally do not have work status until the filing of the I-485.  The filing of an I-485 petition, however, provides grounds for applying for an Employment Authorization Document.  Thus, dependents can obtain work status approximately 9 months sooner as a result of this change.

REDUCTION IN RECRUITMENT:  

A reduction in recruitment request may be filed along with the labor certification application if an employer has advertised for the position in the six months prior to filing the application.  The employer must basically state that they have advertised the position and have not received responses so further advertising would be futile.  If the Department of Labor approves the request, the case is placed on an expedited track and further advertising through the EDD is not required.  Up until the last year or so, this was the most commonly used route for expediting labor certification applications.  Due to the downturn in the economy, however, this route is proving to be much more difficult and risky.  Much more extensive advertising on the part of the employer is being requested now than previously.  Also, in some cases the Department of Labor is requesting that further advertising be done through the EDD even in cases where the Reduction in Recruitment information is accepted as valid…just to verify that there still are no US workers available for the position.

PROPOSED CHANGES:  

Prior to the passage of the Homeland Security Bill, there were several customer service initiatives pending at the INS.  It was anticipated that the  Premium Processing service would be extended to I-140 filings by the end of 2002 and that electronic filing of Employment Authorization Documents would be available by the summer of 2003.   It is uncertain what impact the reorganization of the government will have on these plans.  In addition, the Department of Labor, the agency responsible for labor certification published a proposed rule in May 2002 that is expected to go into effect in 2003.   This new rule is aimed at significantly speeding up the labor certification process.  The proposed changes include a complete overhaul of how the Labor Certification applications are currently processed.  Under the current system, the state employment security agencies are required to oversee the employer’s recruitment process before the application is submitted to the Department of Labor for approval.  Under the new system, the state agency would be removed from the recruitment portion of the process (which is what is primarily causing the backlogs) and the employer would only be required to file an attestation regarding the recruitment done.  Also, they anticipate that these new applications would be submitted via the web which would cut down the work involved for all of the agencies significantly.
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