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About Infiniti Law


Infiniti Law is a transactions-based law firm that provides innovative, superior quality, and cost-effective legal solutions to companies in the areas of corporate and general business law, intellectual property law, employment law, and business immigration law.

Since the company’s founding in 1998, Infiniti Law has represented a wide variety of technology companies (both publicly and privately held), retail and service companies, real estate companies, and charitable and public service organizations.   The company’s vision is to act as the equivalent of an “in-house corporate counsel” for your company---providing all of the typical transactional legal services needed to run and protect your business in a cost-effective, service oriented manner.  Infiniti Law, like our clients, is driven by strong entrepreneurial spirit.  We pride ourselves on providing legal services in par with the nation’s largest law firms…but doing so with more creativity, attention to detail, and cost-savings.

Services
CORPORATE AND GENERAL BUSINESS LAW SERVICES

· Business Formation Services (C-corporations, S-corporations, LLCs, LLPs, Partnerships)

· Mergers and Acquisitions

· Joint Ventures & Strategic Alliances

· Buy-Sell Agreements

· Shareholder and Founder Agreements

· Buy-Out Agreements

· Private Placements, Venture Capital & Investment Agreements

· Financing and Loan Agreements

· Stock Option Plans

· Contract Negotiation, Drafting, and Review

· Permits, Licenses, & Registration

· Development Agreements

· Agency Agreements

· Lease Negotiation, Drafting, and Review

· Purchase and Sale of Business

INTELLECTUAL PROPERTY 

LAW SERVICES

· Trademark Registration

· Copyright Registration

· Counseling on IP protection Strategies

· Licensing Agreements

· Invention Assignment Agreements

· Development Agreements

· Distribution Agreements

· Internet Agreements

· Website development & hosting agreements

· Domain Name Transfers

EMPLOYMENT LAW SERVICES

· Employment Agreements

· Independent Contractor Agreements

· Non-Disclosure & Non-Solicitation Agreements

· Employer Compliance & Registration

· Stock Option Plans & Agreements

· Employee Handbooks

· Termination Documentation & Severance Agreements

· Development of Employment Policies & Procedures

IMMIGRATION LAW SERVICES

· Full range of non-immigrant visas to assist your business in meeting its current staffing needs, including H1B, L1, O, E1 and E2 visas

· B1 visas to smooth the way for international business transactions

· Permanent Residency Petitions for key personnel, such as Multinational Executives & Managers, Engineers, Professionals, Researchers, Professors

· Permanent Residency Petitions based on Investment

· Permanent Residency Petitions for Skilled & Unskilled Workers

· Nonimmigrant Visas & Permanent Residency Petitions for Medical Personnel

· HR Immigration Compliance Consulting

· DOL/CIS Audit Defense
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Choosing the Business Structure
INFINITI LAW provides innovative, superior quality, and cost-effective corporate and business law solutions to companies---no matter what your phase of development. For new companies, we provide insightful legal advisement regarding the most appropriate form of business organization to establish in light of both short and long-term business objectives. We act as your strategic business partner throughout the crucial first few years of development to not only build a solid infrastructure for your company but also to expand your commercial and marketing advantage. We leverage our existing industry contacts to provide you with the greatest chances for success. For both new and established companies, we act as the equivalent of an “in-house corporate counsel” in terms of providing the full range of transactional and business services needed by companies.







 . . . . . . . . . . . . . . . . . . . . 

FORMS OF DOING BUSINESS IN THE UNITED STATES

The following is a general overview of the most common forms of doing business in the United States.  It highlights some of the advantages and disadvantages of each type of entity and is intended to be only a general introduction to the options available.

SOLE PROPRIETORSHIP
This is a form of operation that works if there is just one owner.  The sole proprietor may employ others, raise capital by borrowing, enter into contracts that bind him personally.  The principal advantages of this form of doing business are administrative simplicity and autonomy.  The principal disadvantage of this form of doing business is potential limitless liability.  
CORPORATION
A principal advantage of doing business as a corporation is that the shareholders of a corporation are insulated in most instances from personal liability on the obligations of the corporation.  In addition, the corporation has a perpetual existence so the withdrawal or death of any of the shareholders does not terminate the corporation.  Ownership of shares of a corporation are transferred relatively easily and the statutory law and case law governing corporations are well developed and thus are relatively predictable.  The principal disadvantages of this form of business entity is that formal record keeping and reporting requirements are extensive and that most corporations in the US are subject to ‘double taxation’ such that the income of the corporation is taxed at the corporate level and then the distributions of earnings to the shareholders triggers a second income tax at the shareholder level.  
GENERAL PARTNERSHIP
A general partnership is a combination of two or more individuals by written or oral agreement for the purpose of engaging in ongoing business activities.  Tax consequences of the general partnerships’ activities are passed through to the individual partners, with no taxation of the partnership entity itself.  The primary advantage of general partnerships is that they permit great flexibility in allocation of rights and burdens among the participants.  The primary disadvantage is that a partner in a general partnership is jointly and severally liable for all partnership obligations to the full extent of each partner’s business and personal assets.
LIMITED PARTNERSHIP
A limited partnership is a partnership created by written or oral agreement, which provides for at least one general partner who is responsible for managing the partnership and at least one limited partner who is usually a passive investor.  The principal advantage of a limited partnership is that it can combine the flexibility of a general partnership with the limited liability of a corporation.  Tax consequences are passed through to the individual partners according to the partnership agreement with no taxation at the entity level.  Limited partners are not responsible for the partnership debts and liabilities beyond the amount of their investments.  The main disadvantage of this type of business entity is that the limited partners are restricted in the involvement they may have in the day-to-day management of the business enterprise.   Limited partnership interests are generally considered to be securities and therefore the offer and sale of those interests are subject to the requirements of state and federal securities laws.
LIMITED LIABILITY COMPANY
An LLC is an unincorporated entity organized under state law which combines certain advantages of partnership, such as single-level taxation, with a corporation, such as limited liability to members.   One disadvantage of LLCs is that because this form of entity is relatively new, there is not a well developed body of statutory or case law dealing with LLCs and thus legal developments in this area may be somewhat less predictable.  In addition, investors are typically not as comfortable with this form of organization as they are with corporations.
BRANCH OF A FOREIGN ENTITY
A foreign corporation also has the ability to do business in the US without forming a separate new entity.  In California, the filing of a qualification to transact business in California as a foreign corporation is required.  The principal advantage of transacting business in the US as just a branch of the foreign entity is that the organizational expenses are kept to a minimum because no new entity is required.  The disadvantages are that your company is exposing its non-US assets to claims arising out of activities of the US branch office and the application of a branch profits tax as well as other unfavorable tax implications.   One caveat here, a foreign corporation can actually create a ‘branch’ office without any intent to do so through the hiring of a local sales agent if the agreement is not drafted to avoid such an effect.
JOINT VENTURE
A joint venture is not a specific type of legal entity but is merely a generic term used to indicate the existence of a working relationship between parties who join together in a common enterprise.  The word ‘partnership’ is used expansively within high technology companies today---often without understanding of the legal ramifications of this concept.  If precautions are not taken in detailing and memorializing the relationship in writing, a general partnership in legal terms may be created inadvertently.  The result of a legal classification as a general partnership is that each partner company would be held liable for the financial obligations and liabilities of the other and may be subjecting itself to taxation issues that could easily be avoided with proper legal advisement and document drafting.

If the foreign business does not require substantial assistance from the US ‘partner’, but rather requires assistance in a narrowly defined area or only requires assistance for a short period of time, then the strategy would most likely be to enter into a specific, limited contract with the US company to provide the services required.  

If, however, the foreign business requires more substantial services and desires to establish a longer-term relationship with the US business, the more appropriate strategy may be to form a joint venture entity to conduct the business.  There are two primary approaches for a foreign business to organize a joint venture entity with a US corporation.  The first approach is for the foreign business to organize a US subsidiary corporation and then that US subsidiary corporation would, in turn, form a partnership with the United States based company ‘partner.’  The second approach is to form a US corporation owned jointly by the foreign business and the United States based company ‘partner.’  A foreign business that uses either of these two approaches, and, in fact, maintains an arms-length relationship with the joint venture would generally achieve its goal of insulation from liabilities arising from the business of the joint venture.  In addition, with some exceptions, the foreign business would generally not be subject to the jurisdiction of the US courts.  

A STEP-BY-STEP GUIDE THROUGH THE INCORPORATION PROCESS
Corporate laws are state specific (i.e. they vary from state to state); most states, however, follow the same basic pattern for incorporation (with slight differences in the naming of documents, etc.)  The following is a generalized list of the steps involved in setting up a corporation in California.  If you incorporate in another state (i.e. such as Delaware) but intend to open an office in California, you should be aware that you are required to file with the California Secretary of State to qualify to do business in California as a foreign corporation.
STEP ONE:  CHOOSE AND RESERVE CORPORATE NAME

Before filing your Articles of Incorporation with the California Secretary of State, Infiniti Law will conduct a name search with the Secretary of State to insure the availability of your chosen name as a corporate name.  It is possible to submit a name reservation request to the Secretary of State that will hold the corporate name for up to 60 days to insure that you do not loose the name while preparing to incorporate.  Availability as a corporate name, however, only means that no one else has registered a corporation under this name in California.  It does not guarantee your right to use this name or provide you with any protection from others using this name---intellectual property laws determine these rights.  Prior to making a final decision on a corporate name, it is advisable to conduct a trademark and domain name search to ensure that you will lawfully be able to use the name and that the name chosen will suit not only your current but also future business needs.  Infiniti Law can help you design and implement a trade name protection strategy that is in keeping with both your current and future business goals.  

STEP TWO:  DECIDE ON CAPITAL STRUCTURE

Because your capital structure may affect the drafting of the Articles of Incorporation, we recommend that you make the major decisions regarding initial capitalization of the corporation in advance (i.e. will the company be financed through equity or debt financing—or a combination of the two).  Ensuring adequate capitalization is important for protection of your shareholders because undercapitalization is one of the main reasons why courts have chosen to “pierce the corporate veil” (i.e. disregard the corporate entity and hold the shareholders responsible for the debts of the corporation).

STEP THREE:  DRAFTING OF ARTICLES OF INCORPORATION AND BYLAWS 

The filing of the Articles of Incorporation with the Secretary of State is what actually establishes the corporation.  Bylaws, by contrast, are the governing documents and lay out the location of the principal office, the roles and duties of the directors and officers, procedures for director and shareholder meetings, etc.  Infiniti Law will work closely with your company to ensure that the documents drafted are in keeping with your corporate culture and your vision for your company.

STEP FOUR:  FILING OF THE ARTICLES OF INCORPORATION
Infiniti Law files the Articles of Incorporation with the Secretary of State and your Corporation is now an established separate legal entity.

STEP FIVE:  ORGANIZATIONAL MEETING MINUTE NOTES DRAFTED AND ORGANIZATIONAL MEETING OF DIRECTORS HELD

At this point, final set-up decisions are required and corporate authorizations for the actions of officers are given.  Information required will include:  who are the officers and directors going to be?  Which officers are to have which powers?  Authorizations will need to be given with regard to appointment of Certified Public Accountants, establishment of bank accounts, authority for obtaining tax identification numbers, etc.  Authorization for the implementation of the capital structure chosen earlier is also given.

STEP SIX:  CAPITAL STRUCTURE/FINANCING DOCUMENTS EXECUTED 

The capital structure/financing documents are drafted and executed per previously decided guidelines.  Securities law compliance requirements are addressed and required filings completed.

STEP SEVEN:  REGISTRATION AND LICENSING DOCUMENTS PREPARED AND FILED
After incorporation, Infiniti Law will assist you in obtaining the various business identification numbers and licenses needed.

The following is illustrative of what is typically required:

CORPORATE NUMBER:  

Upon filing of the Articles of Incorporation, the Secretary of State will assign you this number.

FEDERAL TAX IDENTIFICATION NUMBER:  

We apply for this number through the US Internal Revenue Service (IRS).  It is required for a variety of matters, such as your federal employment tax filings, your federal tax return, opening a bank account, etc.

CALIFORNIA TAX IDENTIFICATION NUMBER:  

We apply for this number through the California Employment Development Department.  It is required primarily for your state payroll records and filings.

SALES PERMIT:  

If you are selling goods, a seller’s permit through the California State Board of Equalization will be required.

BUSINESS LICENSE: 

A local business license issued through the city in which your office is located is required.  Typically, zoning clearance is required before license issuance.

Other permits and licenses may be required depending on what type of business you are operating and whether or not you will be exporting/importing goods.

Securing and Protecting your Intellectual Property  
INFINITI LAW works closely with your company to develop innovative, cost-effective strategies and procedures to register, protect and commercially advance your intellectual property rights at each phase of your company’s development. We are knowledgeable in the areas of trademark, copyright, and trade secret law and work hard at staying abreast of the latest “cutting-edge” information in the areas of internet, computer hardware and software technology, communications, life sciences, pharmaceutical, medical device and applied materials issues. We handle the full range of services involved in registering, protecting, and licensing your trademarks, domain names, copyrights, and trade secrets. 
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3 KEYS TO A SUCCESSFUL INTELLECTUAL PROPERTY INFRASTRUCTURE

Your company will save substantial time and money in the long-run, if effort is put into establishing a solid intellectual property infrastructure at the early stages and a long-term plan for your intellectual property development is established.

There are several keys to developing a successful company infrastructure from an intellectual property perspective:

#1

RESEARCH YOUR MARKET SPACE FROM A LEGAL PERSPECTIVE

We believe that knowledge is power and that it is better to be proactive rather than reactive.  Infiniti Law can assist you in obtaining a thorough search of your market space with regard to your trade name, trademarks used on your product(s), and domain names.  We will then help you analyze this information in light of current laws and help you develop a comprehensive intellectual property development plan.

#2

FILE EARLY

The United States Intellectual Property system relies primarily on priority of filing.  As such, you should register your trademarks, domain names, and copyrights as early as possible to prevent any later conflicts.

#3

HAVE DOCUMENTS DESIGNED FOR INTERNAL AND EXTERNAL INTELLECTUAL PROPERTY PROTECTION FROM THE BEGINNING

Your intellectual property needs protection on two fronts:  Internally and Externally.  By internally, we mean that you need to protect your intellectual property from misuse by and potential ownership claims from your employees or independent contractors.  By externally, we mean that you need to protect your intellectual property from misuse, misappropriation, and ownership claims by your customers, strategic partners, and vendors.

Typical Documents Used for Internal Intellectual Property Protection:

· Development of Trade Secret Protection Plan and Design of Accompanying Documents

· Employee Non-Disclosure Agreements

· Employee Invention Assignment Agreement

Typical Documents Used for External Intellectual Property Protection:

· Non-Disclosure Agreement

· Licensing Agreements

· Software & Hardware Purchase Agreements

· Development Agreements

Overview of Trademarks  
What is a trademark or service mark? 

A trademark is a word, phrase, symbol or design, or a combination of words, phrases, symbols or designs, that identifies and distinguishes the source of the goods of one party from those of others. 

A service mark is the same as a trademark, except that it identifies and distinguishes the source of a service rather than a product. Throughout this booklet, the terms "trademark" and "mark" refer to both trademarks and service marks. 

Why register?  

Federal Registration provides the following benefits: 

· constructive notice to the public of the registrant's claim of ownership of the mark; 

· a legal presumption of the registrant's ownership of the mark and the registrant's exclusive right to use the mark nationwide on or in connection with the goods and/or services listed in the registration; 

· the ability to bring an action concerning the mark in federal court; 

· the use of the U.S registration as a basis to obtain registration in foreign countries; and 

· the ability to file the U.S. registration with the U.S. Customs Service to prevent importation of infringing foreign goods.

Procedure

1) Application Filed with the US Patent and Trademark Office (USPTO)

2) An Examining Attorney at the USPTO does a legal and procedural review of the application to ensure that it complies with all applicable rules of the Trademark Act of 1946 and the Trademark Rules of Practice.  The examining attorney will do a search for conflicting marks and will also examine the application to ensure that the mark is not, among other things:  (1) primarily merely descriptive or deceptively misdescriptive of the goods/services; (2) primarily geographically descriptive or primarily geographically deceptively misdescriptive of the goods and services; (3) primarily merely a surname; or (4) ornamental.  

3) If the Examining Attorney decides the mark should not be registered or has any issues with the contents of the application, the examining attorney will issue a letter (called an “Office Action”) explaining what the issues are.  The applicant has six months of the mailing date of the Office Action to respond.

4) Once Examining Attorney is satisfied that the Trademark is registerable, the USPTO sends a Notice of Publication to the applicant stating the date of publication in the Official Gazette, a weekly publication of the USPTO.  

5) Any party who believes it may be damaged by registration of the mark has thirty days from the publication date to file either an opposition to registration or a request to extend the time to oppose.  There will be a hearing before the USPTO administrative tribunal if an opposition is filed.

6) If no opposition is filed, or if the opposition is unsuccessful, a Certificate of Registration will issue for Use-based applications and a Notice of Allowance will issue for Intent-to-Use applications.

Basis for Filing

Your application will identify your basis for filing:  (1) Use in Commerce; (2) Intent to Use; or (3) Foreign Registration.

What is "use in commerce"?

"Use in commerce" must be a bona fide use of the mark in the ordinary course of trade, and not use simply made to reserve rights in the mark. The USPTO has identified that the following are generally acceptable “use” for this filing category:  

For goods: the mark must appear on the goods, the container for the goods, or displays associated with the goods, and the goods must be sold or transported in commerce.

For services: the mark must be used or displayed in the sale or advertising of the services, and the services must be rendered in commerce.

What is "intent to use"?

If you have not yet used the mark, but plan to do so in the future, you may file based on a good faith or bona fide intention to use the mark in commerce.  If you file based on intent to use, you must begin actual use of the mark in commerce before the USPTO will register the mark and an Allegation of Use form must be filed.  

What is registration based on foreign registration?  

Under certain international agreements, if you qualify, you may file in the U.S. based on a foreign application or on a registration in your country of origin.

Overview of United States Copyright  
What is Copyrightable?

Copyright protection is available for a wide variety of products and materials utilized by businesses.  Copyright protection is available for any “original work of authorship” in a variety of categories.  For businesses, most of the copyrightable items fall within the “literary works” and the “visual arts works” categories.  Copyright law distinguishes between an idea and an expression of an idea.  Only the expression is protected. Thus, copyrights do not protect the owner from use by others of any idea, procedure, process, system, method of operation, concept, principle or discovery revealed by the copyrighted work.  The following is a brief list of some of the items for which copyright protection should be considered:

Literary Works

· Automated Databases

· Computer Programs

· Online Works

· Speeches/presentations

· Pamphlets

· Brochures

· Directories

· Catalogs

· Advertising Copy

· Games

With regard to copyright protection for computer programs, please note that the copyright extends to all of the copyrightable expression embodied in the computer program, but copyright protection is not available for ideas, program logic, algorithms, systems, methods, concepts, or layouts.  

Visual Arts Works:

· Technical drawings, diagrams, mechanical drawings

· Advertisements, Commercial Prints, Labels

· Drawings

· Games

· Stationery

· Computer artwork

· Models

· Photographs

Benefits of Copyright Registration

A work is protected by copyright under United States law from the time it is created in a fixed form and registration is not necessary for copyright protection.  However, registration is advisable due to the numerous benefits registration provides…including:

· Registration establishes a public record of the copyright claim

· Registration is necessary prior to the filing of an infringement suit in court for works of United States origin

· Registration will establish prima facie evidence in court of the validity of the copyright and of the facts stated in the copyright certificate if the registration is made before or within 5 years of publication

· If registration is made within 3 months after publication of the work or prior to an infringement of the work, statutory damages and attorney’s fees will be available to the copyright owners in court actions.

· Registration allows the owners of the copyright to record the registration with the US Customs Service for protection against the importation of infringing copies.

Duration

Copyright protection lasts for the life of the author plus an additional 70 years.  In the case of a joint work prepared by two or more authors who did not work for hire, the term lasts 70 years after the last surviving author’s death.  For works made for hire, and for anonymous and pseudonymous works, the duration of copyright will be 95 years from the first publication or 120 years from creation, whichever is shorter.

Works for Hire

The general rule is that the person who creates a work is the author of the work and thus the owner of the copyright.  There is an exception to this rule in the form of “Works for Hire.”  If a work is made for hire, the employer, not the employee, is considered the author.  Whether or not a particular work is made for hire is determined by a close analysis of the relationship between the parties…when an independent contractor is used, this analysis becomes even more complex.  Issues with regard to ownership of copyrights can be easily avoided with employment contracts that resolve the ownership issues affirmatively.

Building Your Human Resources Infrastructure 
INFINITI LAW can build or expand your company’s human resources infrastructure to meet your business objectives and provide your company with superior protection through the design, review, and implementation of comprehensive recruitment, employment, and termination procedures and policies. We counsel employers on a wide range of employment and benefits-related issues and help our clients make informed, strategic decisions to protect and advance their companies. Through our expertise in immigration law, we can easily handle the added complexities created when the need for foreign labor arises. For emerging growth companies, INFINITI LAW often acts as an “in-house corporate counsel” to insure that your business objectives are met. We leverage our existing industry contacts to ensure the smooth establishment and operation of your company. No matter what your stage of development, INFINITI LAW can provide your company with innovative, superior quality, and cost-effective legal solutions.







 . . . . . . . . . . . . . . . . . . . . 

HIRING PROCESS

It is easy to accidentally violate employment laws at the early stages of your company’s development.  Thus, it is critical to gain an understanding of whether or not your job requirements and procedures comply with applicable state and federal laws.  We provide comprehensive legal advisement regarding hiring procedures and laws.  In addition, when professional recruiters are used, the engagement contract needs review and evaluation to ensure your company’s protection.  Job Applicant Non-Disclosure Agreements are also critical to protecting your intellectual property during the interviewing process.

EMPLOYMENT CONTRACTS

The most common type of employment in California is “at will”---this means that you can terminate the employee at any time and that he/she can resign at any time with or without cause.  Employment Agreements, however, are still commonplace in at-will cases because of the need to make the at-will nature of the employment explicit, to incorporate non-disclosure and non-solicitation agreements, and to assign intellectual property rights.  While at-will employment is the most common, term employment contracts are common in cases involving executives and other key employees.

INDEPENDENT CONTRACTOR AGREEMENTS

Companies are increasingly using the services of independent contractors.  An independent contractor is an independent businessperson who has contracted with your company to perform services or to achieve a certain objective and who controls the means and manner of job performance.  For such individuals, the use of a written agreement designed specifically to establish the independent contractor relationship is essential for your company’s protection because courts often re-characterize the relationship to that of employer-employee, which results in fines, penalties, unpaid taxes, and lawsuits for your company. 

COMPANY POLICIES

Infiniti Law can help you develop and draft company policies that are in full compliance with applicable state and federal employment laws.  Many companies prefer compilation of their policies in an employment handbook.

STOCK OPTIONS

Offering stock options to employees has become increasingly popular in recent years.  If your company is planning to offer this benefit, drafting of a stock option plan and individual stock option agreements in compliance with applicable laws is essential.

Typical Company Policies to Consider 
· EEOC statement/compliance

· At-will employment policy

· Introductory employment period policy

· Policy against harassment

· Sexual harassment policies and procedures

· Confidential Information policy

· Employment of Relatives policy

· Policy with regard to regulation of outside employment

· Conflicts of interest policies

· Privacy policies:  inspection of work stations and personal belongings

· Email, voicemail, and computer network system privacy policies

· Pay policies and practices:  Pay periods, timekeeping, overtime, rest and meal breaks, bonuses, expense reimbursements, payroll deductions, garnishments

· Employee benefits

· Paid leave policies

· Unpaid leave policies

· Workers compensation claims procedure

· Standards of performance, and policies regarding discipline and termination

· Solicitation policies

· Dress & grooming standards policy

· References policies

· Violence prevention policies

· Smoking in workplace policy

· Drug & alcohol policy

· Procedure on termination of employment

Strategies for Bringing Necessary Personnel from Overseas  
INFINITI LAW helps your company maintain a competitive advantage by ensuring the smooth entry of foreign personnel into the United States. With your business goals in mind, we help you navigate through the myriad of visa options available and provide up-to-date information regarding the ever-changing immigration laws to find comprehensive, innovative, and cost-effective solutions for your company. We maintain the highest standards with regard to case screening, client advisement, and case preparation---the result has been an impressive record of success.
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The non-immigrant visas most commonly utilized by businesses are as follows:

B1/B2/VWP 

These visas are available to individuals who are coming to the United States to visit for business or pleasure purposes.  The B1 visa is available to business visitors; the B2 visa is available to visitors for pleasure.  Nationals of certain countries may enter the United States for up to 90 days without obtaining a visa through the Visa Waiver Program.  Local employment is not authorized under any of these visas and they are available only for a short duration.

H1B 

This is a non-immigrant visa available for members of specialty occupations and professionals.  

L1  

This is a non-immigrant visa for international transferees.  This visa has two subcategories:  (1) executives and managers and (2) specialized knowledge employees.  

E1

This is a non-immigrant visa available for the purpose of entering the United States solely to carry on substantial trade principally between the United States and a qualified treaty country (more than 50%).  

E2

This is a non-immigrant visa that allows a national of a treaty-qualified country to remain in the United States to develop and direct the operations of an enterprise in which he/she has invested, or is in the process of investing a substantial amount of capital.  For corporate investors, the E2 visa is available to its managers, executives, and employees holding essential positions.  

O

The O visa is a non-immigrant visa specifically to provide for admission to the United States of persons with extraordinary ability in the sciences, arts, education, business, and athletics, or extraordinary achievement in motion picture and television production, and their essential support personnel.  

CIS Premium Processing Service 
The CIS has introduced a Premium Processing Service with regard to employment-based applications and petitions. Upon payment of a $1,000 fee to the CIS, the CIS guarantees 15 calendar day processing of a petition or application.  The CIS does not guarantee that your application or petition will be approved within 15 calendar days, but they do guarantee that you will either get an approval notice, a notice of intent to deny, a request for evidence or a notice of investigation for fraud or misrepresentation.  Your petition will remain on the expedited track until its final adjudication.  If the CIS fails to process the petition within 15 days, it will refund the $1,000 to the company and continue to process the petition as part of the Premium Processing Service.  

In addition to expedited processing, companies who participate in the program may use a dedicated phone number and e-mail address to check on the status of their petition or ask any other questions they may have concerning their petition.  This service can be utilized for both new and pending applications or petitions.

This program is currently in effect for the following visas:

· E1 Treaty Trader

· E2 Treaty Investor

· H1B Professional Worker

· H2A Agricultural Worker

· H2B Temporary Worker

· H3 Trainee

· L1 Intra-company Transferees

· O1 and O2 Aliens of Extraordinary Ability or Achievement

· P1, P2, and P3 Athletes and Entertainers

· Q1 International Cultural Exchange Aliens

Visitor Visas:  B1/B2/Visa Waiver Program 
B1

B1 visas are available for visitors for business purposes (such as for attending a conference, negotiations with local companies, meetings, etc.).   Local employment is not authorized.

B2

B2 visas are available for visitors for pleasure (tourists).    Local employment is not authorized.

VWP

Visa Waiver Program:  Under the Visa Waiver Program, nationals of the following specified countries may enter the United States for a period of up to 90 days without obtaining a visa first:  

Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, the United Kingdom and Uruguay.

Individuals who enter under the VWP may not extend or change their status to another type of non-immigrant visa.  Local employment is not authorized.

H1B Visa
The H1B visa is a nonimmigrant visa for professionals and members of specialty occupations.

HIGHLIGHTS

· Nonimmigrant Visa for Specialty Occupations & Professionals

· Total Time Limit in Status:  6 years (extensions beyond this are available in very limited situations)

· Visa Granted in 3 Year Increments

· There are annual quotas which limit the number of H1b visas that may be issued in any given year.  Demand has outnumbered supply in recent years and the result has been that this type of visa is not always available even if all of the requirements are met.

REQUIREMENTS

· Employee must have a Bachelor’s degree, or the equivalent of a Bachelor’s degree in education and experience combined

· The position for which the employee is hired must normally require a Bachelor’s degree

· The Employer must pay the higher of the actual wage or the prevailing wage in the industry for that position

PROCEDURE

· Prevailing Wage Request is filed with the California EDD (Employment Development Department)—Alternative Wage surveys meeting the Department of Labor guidelines may be used in lieu of the EDD Prevailing Wage Determination.

· Labor Condition Application is filed with the US Department of Labor

· H1B Petition is filed with the US Citizenship and Immigration Service 

· If the Employee is outside of the United States, the visa approval notification is forwarded to the US Consulate abroad and the H1B visa is issued from there.
L1 Visa
The L1 visa is a nonimmigrant visa for employees who are transferring to a US branch, subsidiary, or affiliate of their foreign employer.
HIGHLIGHTS

· Nonimmigrant Visa for Intracompany Transferees

· Available to Executives, Managers, and Specialized Knowledge Employees

· Total Time Limit in Status for Executive or Manager:  7 years

· Total Time Limit in Status for Specialized Knowledge Employee:  5 years

· Visa Granted in 3 Year Increments; 1 Year Initial Increment for New Offices
REQUIREMENTS

· The Employee must have been employed abroad as an executive, manager, or in a position requiring specialized knowledge

· The Employee must have been employed in that capacity for one out of the last three years immediately prior to being transferred to the United States

· A qualifying relationship must exist between the United States and foreign company:  it must be a branch, affiliate, or subsidiary

PROCEDURE

· Employer files petition with the US Citizenship and Immigration Service
· If the Employee is outside the United States, the visa approval notification is forwarded to the United States Consulate abroad and the L1 visa is issued from there.  

L1 Visa Category Definitions  
SPECIALIZED KNOWLEDGE PROFESSIONAL

A “Specialized knowledge professional” refers to someone with a special knowledge of the company’s products, services, research, equipment, techniques, management, or other interests and its application in international markets, or an advanced level of knowledge or expertise regarding the organization’s processes and procedures. 

EXECUTIVE

An “Executive” is one who directs the management of the company or a major part or function of the organization; establishes the goals and policies of the organization, component, or function; exercises wide latitude in discretionary decision-making, and receives only general supervision or direction from higher level executives, the board of directors, or stockholders of the company.  

MANAGER

A “Manager” manages the organization, a department, or a function of the organization.  He/she also supervises and controls the work of other supervisory, professional, or managerial employees, or manages an essential function within the organization, or a department.  This person has authority to hire, fire and recommend other personnel actions if another employee or other employees are directly supervised.  If no other employee is directly supervised, then the “manager” is someone who functions at a senior level within the organizational hierarchy or with respect to the function managed.  This person is expected to have discretion over day-to-day operations of the activity or function for which he/she has authority.  

E1 Visa
The E1 visa is for traders and their employees to carry on their business in the US if their home country has a commercial treaty with the US conferring visa eligibility.

HIGHLIGHTS

· E1 non-immigrant status is available for a national of a country with which the United States maintains a treaty of commerce and navigation who is coming to the US to carry on substantial trade, including trade in services or technology, principally between the United States and the treaty country.

· This visa can be extended indefinitely, provided the requirements continue to be met

REQUIREMENTS

· The applicant must be a national of a treaty country (see list below for E1 approved countries)

· The trading firm for which the applicant is coming to the United States must have the nationality of the treaty country

· The international trade must be “substantial” in the sense that there is a sizeable and continuing volume of trade

· The trade must be principally between the United States and the treaty country, which is defined to mean that more than 50% of the international trade involved must be between the United States and the country of the applicant’s nationality

· Trade means the international exchange of goods, services, and technology.  Title of the trade item must pass from one party to the other

· The applicant must be employed in a supervisory or executive capacity, or possess highly specialized skills essential to the efficient operation of the firm.  

E1 APPROVED TREATY COUNTRIES

Argentina
Australia
Austria

Belgium

Bolivia


Brunei

Canada

Taiwan

Colombia
Costa Rica




Denmark
Estonia 

Ethiopia

Finland

France


Germany
Greece

Honduras
Iran

Ireland



Israel

Italy

Japan

Korea

Latvia 


Liberia

Luxembourg
Mexico

Netherlands
Norway


Oman 

Pakistan
Paraguay
Philippines
Spain



Suriname
Sweden 
Switzerland
Thailand
Togo



Turkey

United Kingdom 
Yugoslavia

E2 Visa
The E2 visa is for investors who are coming to the United States 

to develop and direct an enterprise

HIGHLIGHTS

· Nonimmigrant visa which allows an Investor to remain in the United States to develop and direct the operations of an enterprise in which the National has invested, or is in the process of investing a substantial amount of capital

· This visa can be extended indefinitely, provided the requirements continue to be met

REQUIREMENTS

· The investor, either a real or corporate person, must be a national of a treaty country (see E2 treaty country list)

· The investment must be substantial.  It must be sufficient to ensure the successful operation of the enterprise.  The percentage of investment for a low-cost business enterprise must be higher than the percentage of investment in a high-cost enterprise

· The investment must be a real operating enterprise.  Speculative or idle investment does not qualify.  

· The investment may not be marginal.  It must generate significantly more income than just to provide a living to the investor and family, or it must have a significant economic impact in the United States

· The investor must have control of the funds, and the investment must be at risk in the commercial sense.  Loans secured with the assets of the investment enterprise are not allowed.

· The investor must be coming to the United States to develop and direct the enterprise.  If the applicant is not the principal investor, he or she must be employed in a supervisory, executive, or highly specialized skill capacity.  

E2 APPROVED TREATY COUNTRIES

Albania
Argentina
Armenia
Australia
Austria

Bangladesh
Belgium

Bulgaria
Cameroon
Canada

Taiwan
Colombia
Congo

Costa Rica
Czech Republic

Ecuador
Egypt

Estonia 

Ethiopia

Finland

France
Georgia

Germany
Grenada
Honduras

Iran

Ireland

Italy

Jamaica
Japan

Kazakhstan
Korea

Kyrgyzstan
Latvia 

Luxembourg

Liberia

Mexico

Moldova
Mongolia
Morocco

Netherlands
Norway

Oman

Pakistan
Panama

Paraguay
Philippines
Poland

Romania
Senegal

Spain

Sri Lanka
Suriname
Sweden

Slovak Republic

Switzerland
Thailand
Togo

Trinidad 
Tobago

Tunisia
Turkey

Ukraine

United Kingdom
Yugoslavia

O Visa
The O visa is a non-immigrant visa specifically to provide for admission to the United States of persons with extraordinary ability in the sciences, arts, education, business, and athletics, or extraordinary achievement in motion picture and television production, and their essential support personnel.  

What is “Extraordinary Ability”?

“Extraordinary Ability” means an individual whose extraordinary ability has been demonstrated by sustained national or international acclaim (i.e. evidence that the individual possesses “a level of expertise indicating that the individual is one of the small percentage who have risen to the top of the field of endeavor.”  

This can be demonstrated by either (1) Receipt of an internationally recognized award, such as a Nobel Prize, or (2)  evidence that the individual has at least three of the following:

· Receipt of nationally or internationally recognized prizes for excellence in the field of endeavor;

· Membership in associations in the field which require outstanding achievements as judged by recognized international experts;

· Published material in professional or major trade publications or newspapers about the individual and his work in the field;

· Participation on a panel or individually as a judge of the work of others in the field or an allied field;

· Original scientific or scholarly research contributions of major significance in the field;

· Authorship of scholarly articles in the field in professional journals or other major media; or

· Evidence the individual commands a high salary or other high remuneration for services.

Position Requirements

The person entering the United States must be coming to work in their field of ability, but the position need not require the services of a person of extraordinary ability.  

Visa Duration

The O visa is approved for the duration of the event in which the individual will be participating, for a maximum of three years.  The O visa may be extended in one-year increments for an indefinite period of time.  

Procedure 

· Employer files petition with the US Citizenship and Immigration Service, along with an advisory opinion from a peer group, labor union, or person with expertise in the individual’s field in the United States.

· Upon approval of the CIS petition, individual applies for visa at Consulate abroad.

3 Basic Steps to Employment-Based Green Cards 

Many companies choose to apply for permanent residency (i.e. “green cards”) on behalf of their employees as a way of increasing their employee retention rates.  

There are three basic steps to employment-based permanent residency petitions:

Step One: Labor Certification

· Labor Certification is a procedure done through the United States Department of Labor whereby it is determined that there are no United States workers “ready, willing, and able” to fill the position.  Labor Certification is not necessary if the employment-based permanent residency petition is based on a first preference filing category.
Step Two: The Petition
· The Employer files the Employment-Based Green Card Petition with the US Citizenship and Immigration Service.
Step Three:  Adjustment of Status
· The Employee files an Adjustment of Status Application with the US Citizenship and Immigration Service upon approval of the Employer’s petition.  Concurrent filing of the Employer petition and the Adjustment of Status petition is now available in most circumstances.
Overview of Employment-Based Filing Categories  
The employment-based filing categories are all subject to yearly quota limits.  As such, often advantages exist between the various filing categories due to quota backlogs.  The State Department publishes a monthly “Visa Bulletin” which lists the status of the various categories.  Please visit our website at www.infinitilaw.com for the current visa bulletin.

The categories are as follows:

EB1

· Persons of Extraordinary Ability in the Sciences, Arts, Education, Business, or Athletics

· Outstanding Professors and Researchers

· Multinational Executives and Managers

Please note, Labor Certification is not necessary if the permanent residency filing is based on the EB1 filing category.

EB2

· Workers with Advanced Degrees

· Workers with Exceptional Ability in the Sciences, Arts, or Business

EB3

· Skilled Workers and Professionals

Investor Green Cards
Green cards are available to Investors of any nationality provided certain investment and development objectives are met

REQUIREMENTS

· The investment must create jobs for 10 United States Citizens or Permanent Residents---not including the Investors family members

· The investment must be a minimum of $1 million [$500,000 is allowed in certain geographically designated areas]

PROCEDURE

· Petition is filed with the US Citizenship and Immigration Service

· Upon approval of petition by the CIS, a Conditional Green Card will be granted for a two year period

· A petition for removal of the condition must be filed at the two year anniversary point showing that the enterprise has been established and that the 10 jobs have been created.  Upon approval of the petition for removal of the condition, the green card becomes permanent.

Securing Your Business Location
PURCHASING REAL ESTATE
While occasionally a buyer will hire his own broker, in most cases the seller engages a real estate broker as his agent to market the property to prospective purchasers.  The broker’s fee is computed on a percentage (usually 6% to 10%) of the purchase price.  It is important to remember that the broker is the seller’s agent, and in working for the seller has an obligation to generate the highest purchase price possible.  
Once the buyer identifies a property that fits his requirements, he tenders a written “Offer to Purchase” to the seller through the real estate broker.  Oral agreements to buy and sell real estate are not enforceable.  Some purchasers prefer to submit a “letter of intent,” which outlines the business terms.  If the seller agrees to the offer, the seller will countersign the letter.  Such letters of intent are usually, by their terms, not binding on either party.  The Offer to Purchase is binding, although it often contains a condition that the parties will negotiate in good faith a fuller more complete contract called a “Purchase and Sale Agreement” that incorporates the terms of the Offer to Purchase.   Financing will typically be obtained at that point from a commercial bank.  The loan and the promise to repay the borrowed money is set forth in a ‘promissory note,’ which the buyer signs.  The principal security for the repayment of the loan is a ‘mortgage’ of the real estate, or ‘deed of trust.’  By granting a mortgage to the lender, the buyer is, in effect, conveying the property to the lender as security for repayment of the loan.
LEASING REAL ESTATE

If the property is to be leased rather than purchased, there will be a fairly lengthy, complicated ‘lease’ document involved…these type of agreements must be in writing to be enforceable.  Leases usually describe who is responsible for maintaining the property, obtaining insurance and rebuilding the property if there is casualty loss.  Simpler lease arrangements, where the tenant pays rent in return for space, but the landlord manages the building, are called ‘space leases.”  A “net lease,” on the other hand, is a lease where the tenant leases either all or a substantial part of a building and is responsible for all costs—repairs, replacements, insurance, real estate taxes---connected to the building.   Most commercial leases are for five or ten-year terms, although shorter terms are available depending on the local real estate climate at any given point in time.   The tenant often negotiates an option that requires the landlord, upon tenant’s request, to extend the term of the lease I the tenant agrees to pay a new rent equal to the then fair market rent for the premises.  
FLEXIBLE OFFICE SOLUTIONS

One of the most popular office solutions for start-up or smaller businesses in recent years in the United States, has been the use of ‘executive suites’ or full-service offices.  Several companies in the United States offer full service offices where you can rent individual offices of various sizes in prime locations in downtown areas with shared receptionist and administrative services.  Use of receptionist services and mail handling services are typically included in the office rental fee while administrative services are typically charged on an hourly basis as used.   Terms are available for fixed terms of 12 months or higher or on a month-to-month basis.  Depending on the size of the office chosen, the types of services chosen on a fixed basis, and the contract term, the fees can range from only a few hundred dollars a month to several thousand dollars a month.  Because of the flexibility of these full service office companies and the reduced need for fixed manpower, this is an excellent way to keep your company’s infrastructure costs down at the start-up phase of the US enterprise.  
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