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2006:  Year in Review

A LOOK BACK AT BUSINESS IMMIGRATION LAW CHANGES & ISSUES FOR 2006

	



2006 was an eventful year in the field of business immigration.  We experienced quota issues which significantly impacted businesses in both the nonimmigrant and immigrant arenas.  Significant procedural changes occurred within both the US Citizenship & Immigration Services and the US Department of Labor.  In this publication, we summarize the changes we believe most relevant to aliens and their employers.
H1b Visa Quota Issues

The H1b Visa is the primary visa by which companies can employ foreign nationals in the United States.  There is an annual quota limiting the number of new H1b visas that can be issued each year.  The USCIS 2007 Fiscal Year began on 10/01/2006.  Filings for H1b visas were allowed to commence six months prior to this date (i.e. 4/1/2006) requesting employment beginning on 10/01/2006. 
The US CIS announced on June 1, 2006 that it had received a sufficient number of H1b petitions to meet the congressionally mandated cap for the 2007 Fiscal Year.  The ‘final receipt date’ for H1b petitions subject to the FY 2007 annual cap was May 26, 2006.  H1b petitions received on that date were subjected to a random selection process.  Petitions that were subject to the cap received after that date were rejected.  

An additional 20,000 H1bs are available for H1b petitions filed on behalf of aliens who have a US masters degree or higher.  On July 28, 2006, the USCIS announced that, as of July 26, they had received enough US Advance Degree H1b petitions to meet the 20,000 exemption limit.

As such, in 2006 new H1b petitions were unavailable from May 26, 2006 forward.  US masters degree or higher holders had new H1bs available for slightly longer---through July 26, 2006.  H1b petitions exempt from the quotas continued to be processed.  Those exempt include:

· H1bs filed for current H1b holders to extend their status

· H1bs filed for current H1b holders to change employers

· H1bs filed for concurrent employment for current H1b holders

· H1b amendment petitions filed to change the terms of employment of an H1b worker with their current employer

· H1bs filed for aliens who would be employed at institutions of higher education or a related or affiliated nonprofit entity or a nonprofit research organization or governmental research organization
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A Look Ahead to 2007 for the H1b
The CIS 2008 Fiscal Year begins on 10/01/2007.  The filing period for non-exempt H1bs will begin 04/01/2007 for employment beginning 10/01/2007.  Because of our experiences with the H1b quota in 2006 & previous years, it is highly recommended that non-quota exempt H1b applications be filed as early as possible once the filing period opens.  

The following quota exempt H1b filings will be available all year:

· H1bs filed for current H1b holders to extend their status

· H1bs filed for current H1b holders to change employers

· H1bs filed for concurrent employment for current H1b holders

· H1b amendment petitions filed to change the terms of employment of an H1b worker with their current employer

· H1bs filed for aliens who would be employed at institutions of higher education or a related or affiliated nonprofit entity or a nonprofit research organization or governmental research organization

Bi-Specialization Filing Program Introduced by US CIS
Beginning April 1, 2006, the US CIS implemented a new bi-specialization filing program for nonimmigrant employment visa petitions and immigrant employment visa petitions.  Historically, filings have been sent to the US CIS service center having jurisdiction over the employer’s business location.  After April 1, nonimmigrant employment visa petitions (i.e. I-129) were filed at the Vermont Service Center and immigrant employment visa petitions (i.e. I-140) were filed at the Nebraska Service Center.  Although we definitely did not see the supposed benefits of bi-specialized filings in 2006, the idea was to streamline filings to increase consistency in determinations and increase processing times.  Because the systemic changes were overwhelming, processing slowdowns occurred and numerous cases were transferred to different service centers by the CIS after filing.
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Employment-Based Permanent Residency Quota Issues
There are annual per country limits on the number of permanent residency petitions that can be granted per year.  The US Department of State publishes a monthly bulletin listing the cut-off dates for each filing category per country.  In 2006, we experienced severe retrogression of cut-off dates in many areas with categories for certain countries being so overwhelmed that they became ‘unavailable.’  

The employment-based filing categories & the corresponding cut-off dates as of December 2006 are as follows:

Employment-Based First Preference (EB1)
This includes filings for people in the following categories: 
· Persons of Extraordinary Ability in the Sciences, Arts, Education, Business, or Athletics

· Outstanding Professors and Researchers

· Multinational Executives and Managers

No quota issues for nationals of any country in this filing category; all priority dates are listed as ‘current.’
Employment-Based Second Preference (EB2)
This includes filings for people in the following categories: 

· Workers with Advanced Degrees

· Workers with Exceptional Ability in the Sciences, Arts, or Business

The cut-off date for nationals of China was 04/22/2005 for this filing category.  As such, nationals of China could only file to adjust their status from nonimmigrant to immigrant if they had a ‘priority date’ (i.e. initial labor certification or I-140 filing date) on or before 04/22/2005.

The cut-off date for nationals of India was 01/08/2003 for this filing category.  As such, nationals of India could only file to adjust their status from nonimmigrant to immigrant if they had a ‘priority date’ (i.e. initial labor certification or I-140 filing date) on or before 01/08/2003.

No quota issues existed for nationals of any country other than China or India for this filing category.
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Employment-Based Third Preference (EB3)
This includes filings for people in the following categories: 

· Skilled Workers and Professional
The cut-off date for nationals of all countries other than India & Mexico was 08/01/2002 for this filing category.  As such, only nationals with a ‘priority date’ (i.e. initial labor certification or I-140 filing date) on or before 08/01/2002 could file to adjust their status from nonimmigrant to immigrant.  
The cut-off date for nationals of India was 04/22/2001 and the cut-off date for nationals of Mexico was 05/08/2001.

Backlog Elimination Advancements: Traditional & RIR Labor Certification Filings
Labor Certification is the first stage of the process for obtaining employment-based permanent residency in the majority of cases.  Labor Certification is the process whereby the US Department of Labor determines that there are no US workers ‘ready, willing, and able’ to fill the position for which you are applying on behalf of the alien and that employment of the alien will not have any adverse effect on the wages and working conditions of US workers similarly employed.  Up until March 28, 2005, this was done through the filing of a traditional labor certification application (ETA 750A & B).  In March 28, 2005, the Department of Labor introduced the new PERM on-line filing system with corresponding advertising requirements in order to increase the efficiency of system and eliminate processing backlogs (processing backlogs were between 2-5 years historically).  

All cases that had been filed prior to the implementation of PERM in March 28, 2005 were transferred to the two Department of Labor Backlog Elimination Centers with the initial promise that the backlogs would be cleared within approximately one year.  In 2006, the Department of Labor continued to move back its promised backlog elimination date.  

To facilitate the elimination of obsolete cases, letters were sent to employers asking whether they wished to continue with the case or withdraw it.  The employer was given 45 days to respond.  The 45 day letter process was finally completed on 7/18/06.  The Department of Labor admitted to having erroneous closed cases and established procedures for filing Requests to Reopen.  We are pleased to report that the majority of Reduction-in-Recruitment cases have been approved at this point; the traditional filings, however, have not seen much activity.
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Conversion Available from TR to RIR of Cases Pending at Backlog Elimination Centers
Under the pre-PERM system, an employer would file a Traditional Recruitment (TR) labor certification application except in cases where they could document a pattern of recruitment over a six month period prior to filing & not found any eligible workers.  If the employer could document the pattern of recruitment for six months, they could request a Reduction in Recruitment (RIR) with the filing.  The majority of RIR cases pending with the Backlog Elimination Centers were finally processed in 2006; the TR filings, however, have not seen movement beyond the 45-day letter phase.  The TR process requires significantly more processing on the part of the Department of Labor---and hence, these cases are take longer to move through the system.  Recently, the Department of Labor announced that all traditional labor certifications filed on or before March 28, 2005 are now eligible to be converted from a TR application to a RIR application provided that a job order has not been initiated yet by the DOL.  The employer needs to demonstrate a pattern of recruitment for the six month period preceding the date of the conversion request filing with the Backlog Elimination Center.  
Expansion of Premium Processing to I-140 Filings

The US CIS has expanded its Premium Processing program from nonimmigrant employment based visas to employment-based immigrant visas.  With the filing of a Premium Processing petition and a $1,000 filing fee to the CIS, the CIS guarantees that they will either approve or deny a petition, issue a Request for Evidence, or Notice of Intent to Deny within 15 calendar days.  This service is now available for the I-140 petition (employer petition) with limited exceptions.
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